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BEFORE THLE NATIONAL GREEN TRIBUNAL

WESTERN ZONE BENCI I, PUNL

Original Application No. 07/2023(WZ)

o Datatraya Phalke Applicant

Versus v O

Union of India & Ors RCSPOHC]GM(S);\

-1 I M |
: AFTIDAVIT-IN-REPLY ON BEHALF OF =
PIESLAG e .
g * RESPONDENT NOS.4 to 7 « o = o

210
: g_ﬁﬁnir Premvir Mane, Age: 42 years, Tahsildar Ajara,
HAHARE”

Taluka Ajara, Dist. Kolhapur, do hereby statc on solemn

affirmation as under —

1. Isaythat, I have been authorized 1o file this Reply on

behalf of the Respondent Nos. 4 to 7 1o the original
application. This reply is based upon the record that was
made available to me. Nothing in this Affidavit be treated as
an admission of something stated in the original applicalion

No. of Corieslione - (AR
on this page. HB
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unless i s elarifled, o Ny "Zj)'!till“"l- | iy fyer
permitted to tle trther /\Hillsl\-il{hj W e edpetianetzanneees )
reguire,

b osay that the Applicant s objectod 1o the mining,

onerations of the vespondent No.g gy Ly ¢ar 1,40 s 05

@Bill-nm- Jadhawadi, "Tale Ajara, g Colhapur. 1 sy 1hat 4

SN /
g ATIL
i X ‘%us“f:mn-_ '*i‘mpm avy permitted Lind is Giyyg Pad and hie -1peven
: FoQ0. N0, 1023
‘% o Bl‘l AN

Emm'l aphy. rs
\

Mm-m?: o The Oviginab Application alleges thay . esspondent

prioy I",n-.'irrmmtfnl::i
' ]

No.9 has deliberately not oblained

Clearanee (1C) for the project on (e aforementione d la.u]r

o v
‘4

and has excavated more than 20,000 brass of stonee, Tmmm :

sand, cle. This makes their activity to be illegal mining.
Therefore, the applicant has prayed for direction 1o IMpoOse
Lxemplary Environmental Compensation in terms of the
formula derived by the Centrgl Pollution Control Poard
(CPCB) in O.A.N0.593/2017 in the matter of 'p

arvavaran

Suraksha Samiti & another Vs, Union of India and olhers

NO 0‘ -’.l\.ht\"‘
on this pag'aq\\\) el
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3. ['say and submi that, Environmental Cloaran e (1502)

15 nol required for lcnmm-;“-y permil. Also, CTO and 1 are

not concerned with pregen Respondents. The temporary

permit granted by Respondent is as per the rules and

@
e '€8Ulations and provisiong of Maharashtra Minor Mineral
e . .
N Ao
N4 ,"a.. v QB}\KE‘% 2013. o ;.
) “h i . : i

-"Y e
\I say that the Project proponent has extracted 8 3,86

11:189 In Gat no.g5 and 7,195 brass in Gat no.8o sltuated at e '

r

1 =

s OFMA\-\P‘ dhewadl Tal- Ajara, Dist- Kolhapur. This is ﬁgd]-ni!t._’ R :
- 10,000 brass permitted in each of the above Gat nos; it is e
clear from the ETS measurement of the said Gat nos carried
) out by the Director of Geology and Mining Department of
Government of Maharashtra.
I say that it would not be out of place to put on record
a brief history of the legal position in this regard. Before
2013, the following rules were in operation in the State of

Maharashtra, pertaining to the minor minerals.

a)  The Rules Regulating the Working of Minor Minerals.

1954.

No. of Cortuemvitg e
on this page. uw
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h)  The Bombay Minor Minerg] Extraction Rules, 1955, \

¢)  The Maharashtra Minor Mineral Extraction (Vidarbhg

Region) Rules, 1960.
4. 1 say that on 14.09.2006, the Central Government

issued a Notification bearing No.50 1533(E). This ()]

otification makes it obligatory 1o obtain EC witl; regard (o
projects and aclivities mentioned in para 2 and the

dule Appended to the said notification. As per lhlSl e .'

DI’ Lﬁﬂl é
\_/ m]hc.lllon no IEC was required if mining was underl"!an - - §
! J'J-— ' _.

Mwh e
= inan arca of less than 5 ectare. However, it was bloughl to : 'l
T .
the notice of the Hon'ble Supreme Court that the |
Department of Mines and Geology, Govt. of Haryana issued 0
an Auction Notice dated 03.06.2011 proposing to auction
the Excavation of Minor Minerals, Boulders, Gravels, and
Sand quarries of an area not exceeding 4.5 hectares, the
Hon’ble Supreme Court took the view that EC is necessary
even if mining is undertaken in an area less than 5 hectares.

In "Deepak Kumar Vs. State of Harvana : (2012) 4 SCC 629,

the Hon'ble Supreme Court directed all the States, Union

No. ot Conre-s-.13 .. ) N e |
-on this P‘ﬂa-g\\‘D ' ﬁ/ i
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Territories, MoEA and the Miniatyy of MAines toogive offect b

the recommendations imade Ly Mokl in its Peport of Sareh

2010 and the Model Guidelinee framed Ty thie Miniate, of

Mines.
5. Fhen the State Government took into account the L
il 2
FeiE

e = 0N the point and the Judgement of Apez Court in "Deeps

".-}"'1 AR e
" Jtt\l wr's Case and brought into effect the Natifieation

-

2 -
-, e ¥

’
T ]
ul‘.[:v\ml hani-10/0812/CR-6173/KI1T i.c. Maharashtra .'gﬁ,f}:’“' Mok

Permits. The provisions of Rule 11 insisted for EC Certificate

@ to be accompaniced by Application of Quarry Lease. Chapter
IV deals with the grant of quarry permits. Rule 59 empowers
the Competent Officers to grant short-term permits for
Minor Minerals. Rule 61 deals with application for quarry
permits. None of the provisions of this Chapter insist for
prior EC in case of grant ol quarry permilt (temporary
permit). The said notification is dated 18.07.2013.

NO. ol CUliewer .,
on this P'Q.'N.y o vé”,\r_‘
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6.  The State Government issued a Clarification dated
12.12.2013 that there is no requirement for EC in respecet of
quarry permit (temporary permit) permit granted under

Chapter IV of the Maharashtra Minor Mineral Rules, 2013 .

Hereto annexed and marked as EXHIBIT ‘R-1" is the copy @

of the Chapter IV of 2013 Rules and marked as EXTITBIT
2%, the Clarification dated 12.12.2013.

I state that Chapter 1V, Rule 58 and 59 deal with short- .
permils for Minor Minerals. '

I say that in exercise of the powers under C]]Il])l;.‘l' J\; BF
the Respondent No.4 granted a quarry permit (tlemporary
Permit) to the Respondent No.9 for construction of road
National Highway No.548H and extraction and removal of
minor minerals are used for development of national
highway work for public purposec.

9. In view of the above legal position, no prior EC was
insisted.

10. T say that the MoEF has issuced a nolificalion dated
28.03.2020. Under this Notification, no EC is required in

4o. of Corractic:s | ‘:‘,{

on this page. \x\\> ‘ /
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case of linear projects. I is sulbinitted that, this notification
came into effect of Deepak Kumar Judgement. This
notification is annexed herewith and marked as EXTHIIBIT
‘R-3°. Pursuant Lo this Notification, MoEF has issued office
memorandum  daled 08.08.2022 laying down SoP for
carrying oul excavalion of Ordinary Earth horrow arca of

%;11, ﬂ [‘(\I‘n\,al projects. Hereto annexed and marked as T‘XII]}}?:IT’ - T

Y /5. 5 PAT . T' is the copy of the Office Memorandum (htul "
. KOLAFUA 23, ()
-G Q0. WO 102 At SR
, Q .2022 and the SoP. w iy
7 "; =
N Op V‘\ﬂ. + 1 say that, henceforth my office will ensure that SoP w LR R
TTMARPES

‘followed in letter and spirit.

12. 1 say that by lelter dated 24.03.2022, the Stale
Government has directed all the Divisional Commissioners
and all the District Collectors that no quarry permit
(temporary permil) be given in view of the pendency of the
issue before NGT. The said direction is al EXHIBIT ‘R-5'.
This letter was challenged by Orange City Stone Crusher
Owners’ Associalion, Nagpur by way of WP No.2153 of 2022

and by Judgement and Order pronounced on 14.10.2029 ;

Wo. o0t Contevneny
on this P.gsg‘ﬁ_\j
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Hon'ble High Court of Bombay, the Stale Government lmh_ )
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Division Beneh of Hon'ble High Court of Judicature at

aside the said communication  dated

Bombayv has sel

200022, Resultantly, the State Government is required

to zo by the Rules of 2013, Copy of the said Judgement
dated 1qa0.0022 delivered in WP No.oig3 of 2022 is

s
¢

mneved herewith and marked as EXHIBIT ‘R-6. The nel

that  for quarny permils  (lemporary  permits), ‘Nn

Jwvironment Clearanee 1s necessary.

In view of the alorementioned Judgement ef the .

issued a Cirveular dated 13.10.2022, thereby clarifying that
no separate Environmental Clearance is necessary for linear

projects. The said Circular dated 13.10.2022 is annexed

herewith and marked at EXHIBIT ‘R-7.

14. I submil that Rules of 2013 have neither been stayed

nor have they been set aside by any competent authority.

Further, by letter dated 20.10.2022, all the Divisional

Commissioners & Collectors have been directed to grant

V‘L

No. of Gorreeh
on this page: .\ : Y,
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Ay ;Qlﬁ- Usay that the project proponent has extraclted 8,862 °

fﬁ( S, PATIL. 4
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“ o clear from the IYTS measurement of the said Gal nos carvied:
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quarry permil (lemporary permit) The said letter dated

20.10.2022 is annexed herewith and marked at EXTIBIT
‘R-8°.

15 Lsay thal, consenlt Lo establish and consent Lo operate

arc granted by MPCB. Thercfore, it will answer any

1 | IR
allegations regarding this. B LN

~

- .

(8 s i
l){d s in Gal n0.95 and 7,105 brass in Gal no.8o situatedsatt 220 e

= BE 2at i AEJewadi, Tal- Ajara, Dist-Kolhapur.  This is againsl 7 P
- ¢

k\LOF @7).‘{)00 brass permitted in each of the above Gal nos; ilsis - .
TS MARR T _

w, *
.

oul by the Dircelor of Geology and Mining Departinent ol
Government of Maharashtea, Documents 1o that effeet ave at
EXTIBIT ‘R-97,

(7.1 submit that, the provision of Rule 66(1) of the
Maharashlira Minor Mineral Rule, 2013 permits extraction
of up 1o 6 m for quarry permil (Llemporary Permil), There is
no violation ol this provision which is clear (rom 1S
measurement,

S~

No. 61 corrocilons . 9?*\\”(
on mh p‘ﬂ"' r\‘ \S e
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s

ate 2 26317
18, The qaid Circular daterd 12.12.200

) e [V of Maharzso
recorded that Chapter IV ol 2l

- -4 [4 ] 1{ . ¥y 1 1 a3 ——

{ f ‘ [5"] { 1, 4 E =71 1T e, Z (_J a2 ’?., 1 f,l,_:-
L .Sai E-.\.; - "—1 -

I. 4 H '!"1‘] jn [)-.' '(:1 ) m._'T” Of Py I--ﬂ I J

inz 4p {"°1 from tne Siate
not have a a provision for obtaining appfove

.....

1vecer. for clarification
Level Committee for such permits. Howe ia

: e Cabinet on
’ /T A \h'\l regard. the matter was brous ohit before the C

- aken by the Cabinet
4 /8.8 PAT'L .2013. According 10 the decision taken O U
o my#:l;\:,’ﬁ_. .
Aok i - €3 tion is beingz given as
.o\w ran v [ £ (he said meeting, the explanation U 2 ST
\ & , -r‘fi—.—“'.-.—‘-.];;
O;DA .. w--m”fms - =As per Chapter- IV Maharashtira Lhinor _.n_,.,i;._,-...
IAY g
Excavation (Development & Regulation) Rules. 2033
YAy

provision has been made for issuance of temporary minor
mineral permits by the competent authority. For issuance of
such minor mineral permits, there is no need to have
Environmental Clearances.” The above explanation is not
applicable for mining of the sand. By Circular dated
12.12.2013 the prior Environmental
excavation of minor minerals was not necessary

obtaining temporary permits.

‘bh!l’i‘-bl\f.l\;.
Q.
‘:m this paga.“\)
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19. The Government further issued a clarificatory order,
the Government of Maharashtra has issued next Circular
daled 24.03.2022 preseribing for prior Environmental
Clearance to be obtained in case of temporary permit to be

oblained by the Project Proponent. The said Circular came sl

-y

* . , "I. H

to be challenged before the 1igh Court of Bombay, Benc.bggt_ -
For N

Nagpur in Writ Petition No.2153 of 2022 with othey }T\']'ﬁ ol P 4

PR -
' -

* _ S
I‘lﬂn(_‘mlrl has observed and directed as follows:- Moy s b
g J “s8. We have already seen that there is no

’ \ & : . :
‘(}QMA\'\P‘Q requirement of Rules 59 and 61 that environmental

clearance certificate be submitted along with the
application made for grant of a quarry permit and,
therefore, Page 4 of 7 the direction given through an
executive order that for grant of a quarry permit,
environmental clearance certificate be submitted,
clearly runs contrary to the provisions made in Rules
59 and 61. Further, we have already seen that Rules,

2013 govern the subject of “quarry leases” and

. No.of Carrocunnz ‘

"ontlﬁspaq-‘.mjj g e “

Y —
bk N ———a = . L e T
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. ap - - ., v <
“quarry permits” prescribing different requirement
Sor their grants. When these provisions of Rules, 2013
govern the field, there can be no  execuiive

TOL - e i 1
clarification or communication issued, which is

Tribunal and what was brough: 0 i< notic

ah)

wasonfiy. |

the office communication dated 12.12.20:3. Th

I",’I

communication being in the nature of evecutive
instruction and not having ary force of low was
found foul of the directions contained in the case of
Deepak Kumar (supra), by the NGT. and no: withou:
any reasons. The NGT wes not awere of Rules. 2013
having been framed and governing the feld. Had the
fact of framing of Rules, 2013 been brouck! o the

. No. of Correchbing ]

on this page-w\) & _y
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inconsistent with or contrary to these Rules. as notea
/:g_o qu @ in the case of Rashtriya Shikshan Sungh (supra): .
4 Kef 8. PATY A Then, in the case of Shri Rajiv Babasahed -1Y'aman
{8 [ 25nane | &) - :
(2 -n.,,:,_;;t'.:. v . e ~ B T
BAN i (supra), it uppears, the application of the Rules. 2013+ R,
I Vi g B . .
WO AT o o T My 5
"'A./“ P [\ to the subject of “quarry leases™ and ~“guarr pertnits™ s
» 50h IJH,Q.. = e S
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13

notice of the NGT, perhaps the things would have
been different. Anyway, the judgmentl of the NGT has
now been stayed in relation to appellants therein by

the Supreme Courl. But, the facl remains thal whal

5

was not considered by National Green Tribunal was

that there was in place a new regulatory mechanism,

A governing the subjects of quarry leases and qudlry

LD
pe
Y

ODI;‘,-“}"»‘;;.&.'.&; l: 5 *“’”' :
(';‘:L.fmr mit, any environmenlal clearance cer nﬁ('u'i() i
v'; i Vr -

V7 though it required one for granting a quarry lease.” -

under the Rules, 2013. The office communication
C dated 12.12.2013, we must say, only clarifies what is
already prescribed in Rules 59 and 61 of the Rules,
2013 governing the subject of grant of quarry permils
and, therefore, it continues to hold the field. These
facts were not noticed by the National Green Tribunal
and that was the reason why following observations
came in paragraph 8 of its judgment in the case of
Shri Rajiv Babasaheb Waman (supra) which read

Ttr ey
W = e &e
“o_o gCoRuv s
b - .

aa pogtcss§

———y
[N —r
et o L e
- S C——— =¥ )
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s
I

thus: “Gor I is dutyy of the State rgj‘Mnhm'ur-;htm o
issue clarification in viei of the fuct that its circular
is rusting in defianee of judgment of the Hon Dle
Supreme Court to the detriment of enuiromment and
rule of law. The Chief Secretaryy, Maharashira may
ensure further remedial action in this reqard”. 29. 11

\ 15 obvious that the direction so given by the National

oy

. reen Tribunal was only in the context of the ry’ﬁc.r: —~e

-,

' i . (N . . b - L. i,
“g;  communicalion dated 1z.02.20175 and gt -upon -l

’

— -
i.c. Rules 59 and 61 governing the subject of quarry

permits. This dircction, therefore, would not come in
the way of authorities constdering the issue of grant
of quarry permits in terms of Rule 59 read with Rule
61 of the Rules, 2013. Even otherwise, if the direction
given by the National Green Tribunal was to be
implemented by the Chief Secretary, he ought to have
considered the real impact of the relevant words

which required him to ensure “further remedial

Scanned with CamScanner
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aclion in the matler”. It would then mean that doing

something which was n the nature of suitably

amending the Rules 59 and G1 of Rules, 2013 Wads

required, if thought fil, which was not done. Page 5 of

7 30. The abouve discussion would lead us 10 find that

ry to the
N & Yt . . f’
. LT aﬁ"\rcquir'emcn!s of Rules 59 and 61 of Rules, 2013@111(1

Gl no executive instruction which 1s contrd

5 . Fall g
* lmuc heen issued by the State Government, ds 11?}{@9 e
» N =

¥ X .-."-5'7 y
d communication dated M)
I

:.1 Bl |

“done vide ils tmpugne

L

r
e L
Gl

March, 2022, in the name of issuing of a c!ariﬁcaﬁoﬁ'.‘
Ifany clarification was Lo be issued, it must have been
Kt by following the well settled principles of law stated
in the judgment of the coordinate Division Bench of
this Court in the case of Rashtriya Shikshan Sangh
(supra) and by suitably amending Rules 59 and 61 of
Rules, 2013, if thought fit. The direction issued by
National Green Tribunal appears to have been
misconstrued by the State Government and the result

is of issuance of the impugned communication in the

“No. of Correkwsiy paiiy 0

on this p28¥: 9 : , | AV
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: o3 - Rules o
name of clarification which is contrary to the of

59 and 61 of Rules, 2013 and which violates the settled

principles of law. Such a communication, therefore,

cannot stand the seruting of law and is required to be

@
quashed and sct aside as being illegal 31. Shri
Bhandarkar, learned counsel has referred IG_!]IG
Notification dated =oth March, 2020 in order to -
1 f . _.‘_' ...'-__-: : -
, su,upm L his contention that the short term pcr mtrsfor‘ 2 S R
et i
s .0 2 A

T c\naclmn of minor minerals have been e.memprcd

Jromthe requirement of submission of mzvn'onmez;_tgﬂ-.":' %! "‘ P
clearance certificate. He has placed reliance upon
Item VIII in Appendix IV 10 the Notification dated
20th March, 2020. Item VIII relates to traditional
occupational work of sand by Vanjara and Oads in
Guarat. It is, therefore, clear that this notification
does not support the argument that even in the
notification dated 201th March, 2020 issued by the

Ministry of Environment of Forest and Climate

Change, there is qn exemption granted to q quarry

No. of Corebinme

onﬂ"lﬁ P‘-T“““j . N w

R R
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qu

permit from the requirement of submission of prior

environmental clearance. Be that as it may, we have
already found that the impugned conmunication

dated 24th March, 2022 is bad n law, for the reasons

(g stated carlier. 32. We thus find that there s substance
TR in these petitions and they descrve (o be (IIImL:JC(_i. 5)3 "y < ;
> T g War, oy ';.5 1 . h.' i . '.. M
,:" Q \ A/') " The petitions are allowed and  the nnp'i,i:(,.hl?(;ﬂf T RO
'é/-——\ 'L. L'k.- 5 o o A ) .
'J* 8 5. PATIL\ s\, mication dated 24th March, 2022 is- harehy.” .. et s
£ 7 rounteuror, | P - A i LS
@ | reco. N, 1oee LR S
- » = - . an £ = CTh . L]
\,% R W12 | (S gashed and set aside. K R : ;
. 0. It is, therefore, apparent that the Circular duled'_-‘; ~..\: S

24.03.2022 stood quashed by the Hon'ble High Court
& of Bombay by the above order and it is also apparent
that the order dated 17.02.2022 passed by this
Tribunal in Original Application No.68 of 2020 also
came to be challenged before the Hon’ble Supreme
Court in Civil Appeal (Diary) No.29623 of 2022 as well
as Civil Appeal (Diary) No.25543 of 2022, which have
been admitted and the operation and execution of the
order dated 17.02.2022 has bheen sinyed. Therefore, it

" "No. bF Coimventns
on this P‘U"M‘lj

™
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S f'i Hon’ble Supreme Court. Therefore, the p.,o'sition of ]qw 1
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',’:% ?: nﬂ’! }i\\ as on date would be as it stood prior to the: pas.smg of ..-‘-:;._"

i ; Lmjhmsr ) < ithe order of the Hon’ble Supreme Court, ‘vh]ch o )
\‘% r‘g,.' appears lhat no Environmental Clearance wohu]d be
WF’JA\"P‘// required for seeking temporary permit {or cxcﬁ\japtm'
A
of minor minerals as that would be required 01:ly~_-,.ifi.1" =<

S R T USNTES -
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9¢

is quite apparent that the order of this Tribunal dated
17.02.2022 directing for prior Environmental
Clearance be obtained even for temporary permils for

excavation of minor minerals, has been stayed by the

cases of quarry leases.
21. The action of granting quarry permit (temporary
permit) is granted as per The Maharashtra Minor Mineral
Rules, 2013. Therefore, O.A. may be dismissed.
22. If any more information is required, then the office of

the Collector is ready to submit.

Date: 3 /o7/2023 EPONLENT

Place : Punc

Tahsildar Ajara Dist. Kolhapur

ﬂlﬁ!%l' ™iq .l.! LS
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Verification

I, Samir Premvir Mane, Age: 42 years, T ahsildar A)ara,
Taluka Ajara, Dist. Kolhapur, do herchy state that | have

. <g 2 e A
read the above content of the aforesaid Affidavitin Para 26o.3

- . . -! j( 3 - d / %
to 15 and that it is true to the best of my knowledze an y
helief.
. - -’ i
Tence, verified this at (‘41[‘“5_‘}[@ on374 & day of July,
2023,
Affiant
I know Affiant h
.AJ»M“\ (}w P
".\ Ll it” .-T‘L—'{ _1 - T
Ux . .
M‘ ) Tahsildar Ajara Dist. Kolhapur
AT -
7
SOM\MW.
7 L Zamncba Tl

o P \ B 181341, Xaca? iz’ Azad Fioud,
v o AL A ' - mm“ﬂ] mco‘om'
S e 4 X5 AT | S §°  ADHINGLAJ ’

“nb, m&?ﬁmmﬂn
E.37JUL: 2073

| i‘c}} O ' o % Sr NOﬁQr ;‘.Of Ccitsv~r-=
) e Wd;- -.-_.-.J/_e/“‘."“d"mg' ;—g‘énmapaga-w
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HERTE, YR {190 @MW W T-T, 30T {R, 3083/51a07 34, WF 933k .

REVENUE AND FORESTS DEPARTMENT
World Trade Centre, Cuffe Parde, Mumbai 400 005.
Dated the 18" July 2013.

NOTIH-ICATION
MINES AND MINERALS (DEVELOPNMEENT AND REGULATION) ACT, 1957,
No. Gaukhani-10/0812/C.R. 613/kh.--In exercise of powers conferred hy section 15 of the
Mines and Minerals (Development and Regulation) Act, 1957 (67 of 1957) and of all other powers
enabling it in that behalll the Government of Maharashtra hereby makes the following rules. for

regulating the extraction of Minor Minerals namely:-

CHAPTER-I
¢ GENERAL
1. Short title and commencement.- (1) These rules may be called the Maharashtra Minor Mineral
Extraction (Development and Regulation)Rules, 2013.
(2) These rules shall come into effect from the date as may Be specified by the Government in
the Official Gazette.
2. Definitions-In these rules. unless the context requires otherwise,

(a) ‘Act” means the Mines and Minerals (Regulations and Development) Act. 1957 (67 of
1957):

(h) “Appellaie Authority™ means the Government or any authority vested with such powers
under these rules or any other authority empowered by the Government to perform such
functions:

(c) “Assessee” means a person or a lessee holding a mining lease or a short term permit

. and includes any other person who has excavated, removed or used or is excavating,

removing, processing or using minor mineral or minerals;

(d) “Assessing Authority” means Collector or Additional Collector or Sub Divisional
Officer or Tahsildar or District Mining Officer or Executive Engineer;

(e) “Assessment Year” means the period beginning from the first day of April and ending
on the thirty first day of March of the following year;

(/) “Brick earth™ means carth used for making bricks, Kavelus and earthen pots and shall _
include all types of earth used for construction of dams, buildings, canals, roads, rail
embankments and other identical purposes;

(£) “Building stone® meuans any rock or mineral which is used as building or construction
material and includes such Minerals as specified in the Schedule appended to the Act;

(h) “Competent Authority™ means,-

() for the purpose of Chapter IV of these rules.-

(2a\ in 1he race ot anarcioe citnated an the lande auned hae the Pohlice Warl-c Denarmrmem
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(b) the Tahsildar, where minor mincrals are

within the limits of their respective jurisdiction in quantities not exceeding 3
(¢) Sub-Divisional Officer of Revenue Department, where minor minerals are to be
oxtracted and removed from any land within the limits of their respective jurisdiction in
quantities not exceeding 2000 brass;
(d) the Collector or Additional Collector of the District where minor mincrals are to be
extracted and removed from any land within that district, in quantitics not exceeding
25000 Brass;
(i) For the purpose of auction of minor mineral, Competent Officer means the
Collector or Additional Collector; and
(iii) any other officer appointed by the Government by notification in the Official
Qazette;
(/) “Directorate™ means the Directorate of Geology and Mining, in the State of Maharashtra.
(/) “dead rent™ means the minimum guaranteed amount of royalty per year payable as per rules
of agreement under-a mining lease; .-
(k) “Excavation” means digging and or coIle.cting of minor minerals from any land or nala or
rive or creek:
(/) “Forms™ means forms appended to these rules;
(m) “Government” means the Government of Maharashtra;
(n)*“Minor Minerals” means the minor minerals declared from time to time by the Central
Government by notification in the Official Gazetté under the Act;
(0) “Royalty” means the charge payable to the Government in respect of the ore or mineral
excavated, removed or utilised from any land;
(p) “section” means a section of the Act;
(¢) “specified minor mineral” means limestone, limeshell, bentonite, fuller’s earth or such
other mineral as may be specified by the Central Government in the Official Gazette, from
time to time, and the threshold value of the' minor mineral specified by notification issued by
Indian Bureau of Mines;
(r) “quarry lease™ means a lease to mine, quarry, bore, dig, search for, win, work and transport
or carry away any minor mineral specified therein;
(s) “quarry license or lease”

means a license granted under these rules wherein a licensee is

requir . o . ) _
quired to pay fixed annual license fee exclusive or inclusive of royalty, as the case may be;

(1) “quarr ermit” : , .
uarry permit™ means a permit granted under Chapter-1V of these rules to extract and
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remove  any minor mineral in specified quantities and specified time:

() the words and cxpressions used in these rules but not defined hercinabove shall have the

same meanings as respeclively assigned to them under the Acl.

CHAPTER - 11

PROCEDURFE FOR GRANT OF QUARRY LEASE

3. Prospecting to precede mining operation . ~(a) No lease shall be granted by the State

Government unless it is satisfied that there s evidence to show that the area for which the lease is
applied for has been prospected earlier for minor minerals or the existence of minor minerals
therein has been established otherwise.

. (b) No mining lease shall be granted unless the District Mining Officer confirms the existence of
minor mineral in the applied area. Mining lease shall be granted directly if the District Mining
Officer reports that there is no need for prospecting for minor mineral in the area in question.

4. Period for which prospecting license may be eranted or renewed.- The period for which a

prospecting license may be granted shall not exceed two years.

5. Scheme of prospecting.-(/) Every holder of a prospecting license for minor mineral shall

submit to the State Government or any person authorised in this behalf by the Government within
a period of sixty days from the date of execution of the prospecting license a scheme of
prospecting indicating the manner in which he proposes to carry out the prospecting operation in
the area covered by the license and the scheme shall incorporate the following, namely:-
(a) Particulars of the area;
(b) The scale of the plan and the area of geological mapping;
. (c) The number of pits, trenches, and bore holes which he proposes to put in the area and
the locations thereof;
(d) The particulars of the machinery to be used;
(e) The details of exploratory mining to be undertaken;
() The number of samples proposed to be drawn and tested:
(&) Bascline information of prevailing environmental conditions before the beginning of
the prospecting operations: | |
(h) Any other matter relevant for the preparation of a scheme of prospecting, as directed
by the State Government or any person so authorised, from time to time by a general or
special order.
(2) The prospecting scheme under sub-rule (1) shall be prepared by a recognised person or a
geologist or a mining engincer employed under the rule.

6. Maodification of scheme of prospecting.- (/) A prospecting scheme prepared and submitted

Scanned with CamScanner



492

NEATY, ¥ TTATT AU WT WW-¥, H00Z 1%, T073/9W@N L, TE L3

under rule 5 may be modified at any time on geological considerations by the holder of a

prospecting license during continuance of the prospecting license.

(2)Any modification carried out under sub-rule (/) shall be intimated to the Government or any

person authorised in this behalf by the Government, by the holder of a prospecting license within
a period of fificen days.

7. Prospecting operations (o be carried out in accordance with scheme of prospecting.-

L-very holder of a prospecting license for minor mineral shall carry out the prospecting operations
in accordance with the scheme of prospecting submitted under rule 5 or with such modifications,

if any. as intimated under rule 6 or as directed by the Government or any Officer authorised by
the Government in this behalf.

8. Report of prospecting operations .- (/)Every holder of a prospecting license for minor
mineral specified or omamental stones or non-specified mineral shall submit to the Government
or any Officer authorized in this belalf by the Government an annual report for the previous vear
in Form- A so as to reach them by the 30th April every year:

Provided that, a report in Form-A shall be submitted within a period of three months after

the completion or abandonment of the prospecting operations or the expiry of the prospecting
license, whichever is carlier.

(2)The Officer authorised in this behalf by the Government shall forward a copv of the Annual

Report in Form-A, received under sub-rule (/) to the Director of Geology and Mining within a
period of thirty days from the date of such receipt.

9. Mode of granting quarry lease.-(/) Subject to the provisions of these rules. mineral
concessions for quarry lease may be granted by the Competent Authority either on receipt of

application or by way of public auction.

(2)A quarry lease may be granted for quarry operation on the conditions of payment of lease
money including royalty, dead rent, surface rent, water rates payable to Government and the lessee

shall have the right of quarry and disposing the extracted minor minerals.

10. Restriction on grant of quarry lease .-(1)Except with the prior approval of the Government,
no quarry lease shall be granted 1o any person other than an Indian national as defined in the
Lxplanation 10 sub-section (1) of section 5 of the Act.

(2) Iixcept with the prior approval of the Directorate, no quarry lease shall be granted in
respect of any specified minor mineral.

(3) Lixcept with the prior approval of the Government no quarry lease shall be granted in
respect of land notified by the Government as reserved for public utility or for any other special
purposes like arcas of historical, geological and archeological interest. |

(4) No quarry lease shall be granted in the arcas under the jurisdiction of the local bodies

uch as Gram Sabha municipality or corporation or any metropolitan authority as the case may be
4 . as ¥ i ¥
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shall be handed over to the Forests Department or any other authority as may be nominated by the

State Government.

(i) Restore, to the extent possible, other flora destroyed by prospecting or mining

operation.
CHAPTER IV
Grant of Quarry Permits for Minor Minerals
38. District Commitiee:- There shall be a committee in every district under the Chairmanship of
District Callector to prepare the District Mining Plan and ensure that the short term quarry permits

are granted in accordance with the District Mining Plan, The District Level Committce shall consist
of'the following:-

(1) District Collector ...Chairman;

(11) District level Officer of the ...Member;

Maharashtra Pollution Control Board

(111) Deputy Conservator of Forest ...Member;

(1v) District level Officer of the Ground ...Member; Water Survey

and Development Agency
(v} District Mining Officer ...Member-secretary.

59. Grant of short term permits for minor minerals.- (/) Not-Withstanding anything contained in
the foregoing rules, the Competent Officer, on an application made to him :ﬁay grant a quarry
permil 10 any person 1o extract or remove from any specified land within the limits of his
.urisdiclion any minor mineral not exceeding in quantity as mentioned under any one permit on

payment of advance royalties calculated at the rate specified by the Government, from time to time,
and on such rents and fees assessable for such extraction:

Provided that, no permits shall be gramted in case of any specified minor mineral without
prior approval of the Director.

(2) The Competent Officer shall grant permit for specific time and specific volume.

(3) The Competent Officer may refuse 1o grant such permit for reasons to be recorded in

writing.

()0. G’ﬂ 1 r 133 1 ver r ) rces
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neer in case of Water Resources

concerned Executive [ingi
Officer of the Forests

Objection Certificate (N.O.C.) from ‘
and Divisional Forest

Department and Public Works Departments

Department. '
icati its 2 in Form-
permits.- (1) AN application for quarry permits shall be made

61. Application for quarry
P to the Competent Officer and shall contain the following particulars,-

(a) Name, address, profession, nationality of the applicant.

() Name and quantity of the minor mineral for which the permit s required.

(¢) Description of land, such as location, survey number from which the minor mineral is to
be extracted.

(2) Every application for quarry permit shall be accompanied by the certified true copies of
relevant extracts of the record of rights in respect of lands from where the applicant proposes to
extract the mineral.

(3) The application shall be accompanied with the consent letter from the occupant of land
in case land is belonging to individual.

(4) Every such application shall be affixed with court-fee stamp of rupees ten.

62. Application or Processing fee.- The application shall be accompanied with the processing fee
as follows:-

(i) for permit for quantity 500 brass and below ... five hundred rupees;

(ii) for permit for quantity 501 brass to 2000 brass ... two thousand rupees;

(iii) for permit for quantity 2001 brass to 25000 brass ......... rupees five thousand.

In case of refusal of grant of permit applied for, the fee shall not be refunded.

63. Acknowledgement of application.- The receipt of an application for a quarry permit shall be
acknowledged in Form-Q within three days on the receipt of application and the entry of such
application shall be made in the register in Form-R.
64. Register of quarry permits.-A register of quarry permit shall be maintained by the Competent
Officer and separate register shall be maintained for each type of minor mineral.
65. Disposal of application for quarry permit.- (/)On receipt of application the Competent Officer
after verification of necessary documents grant or refuse the permit as he may deem fit, within
within a period of thirty days from the date of such application. In no case the applicant shall start
work unless he remits full amount of royalty and other assessable rents, taxes for such permit in
advance and also unless he is issued the requisite permit by the Competent Ofticer.

(if) If the application for quarry permit is for the same area in which case document in
carlier case have been verified in the recent past, the Competent Ofticer is at liberty to consider the
application without conducting any fresh enquiries and grant or refuse the application after

considering the other factors in this matter.
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66. Conditions on which quarry permit shall he grapge,.- (1) lwvery quarry permit granted under

rule 59 and 60 shall contain a condition that at no time (he depth of the pit below the surface

exceeds six meters.

(2)  Any quarry permi granted under rule 59 and 60 may contain such other conditions a

“

the Competent Officer granting permit may deem necessary in regard of lollowing matters:-
(@) The limit, mode and place of payment of rent and royalties.
(5) Compensation for damage to the land covered by the permit.

(¢) Felling of trees.

(d) Restriction of surface operation in any area specified by any authority

(e) Entering and working in any reserved area.

(/) Reporting of accident
(2) Indemnity to Government against claims of third parties.

(h) Period within which the minor mineral shall be extracted and removed.

(7) Forfeiture of property left afier cancellation or expiry of permit.

(3) No other mineral except that for which the permit is granted shall be extracted and

removed without proper sanction being obtained from the Competent Officer.

(4) If any minor mineral or major mineral other than for which permit has been issued is

found during quarry it shall be reported to Competent Officer within a week’s time after such

recovery.
(3) The permit holder shall maintain complete and correct accounts of the mineral excavated,

quantity removed from the permit area, sale vouchers, register of labour employed and wages paid

etc. and rovalty and other charges leviable for this purpose.

(6) The permit holder shall immediately report all accidents to the Competent Officer and the
.l)islrict Magistrate and District Superintendent of Police of the District in which the area is
Situated.

(7) The permit holder shall have no right over the quarry material and other property lying in

the permit area afier the expiry of the permit.

(%) The permit holder shall not cut or damage any trees without prior sanction or without

payment of compensation as may be fixed by the Divisional Forest Officer or such officer
authorised by him in this behalf.

(9) The permit holder shall not carry quarry operation within a distance of fifty meters of any

public roads, public buildings or temples, rivers, nallahs, reservoirs, burial grounds and railway
tracks etc. and cause any damage 10 any public or private propertics.

(/0) The permit holder shall allow any officer authorised by the Director of Geology and

Mining and local revenue or forest authority in whose jurisdiction the land s situated to enter into
and inspect any time the quarry operations and check the accounts and verify the details of
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dispatches, sales etc. from the account books maintained by the permil hold p

above at or near the area under permit,

, — terial shall be
(11) 1f any excess quantity over permitted limit is found to be removed the ma

scated and permit holder shall be liable for punishment under the pr
Maharashtra L

Act. 1957,

) ovisions of the
conlt

and Revenue Code, 1966 and the Mines and Minerals (Development and Regulation)

(12) 1T any breach of these conditions is detected, the permit shall be cancelled and material
Iving at site shall be confiscated.

(13) Assoon as removal of the material granted under the permit is over, the permit holder
shall surrender the permit to the Competent Officer and furnish to him complete statement showing
the quantity removed, details of transport and parties to whom this material has been sold and
prices obtained therefor and shall produce any details, books etc. for the scrutiny by the Competent
Officer as may be called for by him.

(14) The permit holder shall issue along-with every dispatch of mineral outside the area
granted under permit (for any mode of transport) Transit Pass in Form-O which shall be in
accordance with the provisions prescribed under these rules.

(15) The permit-holder shall submit within 10" day of the fohowing months to the concerned
Revenue authority or Mining Officer, a monthly statement of the quantity removed from the site.

name of the permit holder and sale price at the site etc, in Form-M.

67. General Conditions.- (1) All necessary statutory clearances shall be obtained before start of
mining operations.

(2) Mining shall be limited to day time only

(3) No mining shall be carried out in the safety zone of any bridge and/or embankment.
(4) No mining shall be carried out in the vicinity of natural or manmade archeological sites.

(5) The lease holder shall obtain necessary prior permission of the competent authorities for

drawal of requisite quantity of water (surface water and groundwater), if required for the project.

(6) Waste water, if any, shall be properly collected and treated so as to conform to the
standards prescribed by Ministry of Environment and Forest or CPCB.

(7) No wildlife will be infringed.

(8) Transportation of materials shall be done by covering the trucks or tractors with tarpaulin
or other suitable mechanism so that no spillage of mineral or dust takes place.

(9) Measures shall be taken for control of noise level to the limits prescribed by CPCB.
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MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE
NOTIFICATION

New Dclhi, the 28th March, 2020

S.0. lZZI(E).—-—WHEREAS, vide the Mineral Laws (Amendment) Act, 2020 (2 of 2020), the Mines and
Minerals (Development and Regulation) Act, 1957 (67 of 1957) (hcreinafier referred to as MMDR Act) has been
amended with effect from the 10* day of January, 2020 and, inter alia, new section 8B relating to the provisions for
transfer of statutory clearances has been inserted;

AND WHEREAS, sub-seclion (2) of scction 8B of the MMDR Act provides that notwithstanding anything
contained in this Act or any other law for the time being in force, the successful bidder of mining leases expiring under
the provisions of sub-sections (5) and (6) of scction 8A and sclected through auction as per the procedure provided under
this Act and the rules made thereunder, shall be deemed 1o have acquired all valid rights, approvals, clearances, licences
and the like vested with the previous lessee fora period of two years;

AND WHEREAS, sub-section (3) of scction 8B of the MMDR Act provides thal notwithstanding anything
contained in any other law for the time being in force, it shall be lawful for the new lessee (o continue mining operations
on the land, in which mining operations were being carried out by the previous lessec, for a period of two years from the
date of commencement of the new leasce;

AND WHEREAS, in pursuance of the aforesaid amendment to the MMDR Act, the Central Government deems
necessary to align the relevant provisions of the notification of the Government of India in the erstwhile Ministry of
-Jvirmu'nl:ﬂl and Forests number S.0. 1533 (E), dated the 14" September, 2006 (hereinafler referred to as the EIA
Notification, 2006),
AND WHEREAS, the Ministry of Environment, Forest and Climate Change is in the receipt of representations
for waiver of requirement of prior environmental clearance for borrowing of ordinary earth for roads; and manual
extraction of lime shells (dead shell), shrines, elc., within inter tidal zone by the traditional community;

Now, therefore, in excrcise of the powers conferred by sub-section (1) and clause (V) of sub-section (2) of
section 3 of the Environment (Protection) Act, 1986 (29 of 1986), read with sub-rule (4) of rule 5 of the Environment
(Protection) Rules, 1986, the Central Government, afler having dispensed with the requirement of notice under clause (a)
of sub-rule (3) of the rule 5 of the said rules, in public interest, and in supersession of the notification number
S.0. 4307(E), dated the 29* November, 2019, hereby makes (he following further amendments in the EIA Notification,
2006, namely-

[n the said notification, -
(i) in paragraph 11, after sub-paragraph (2), the following sub-paragraph shall be inserted, namely:-

“(3) The successful bidder of the mining leases, expiring under the provisions of sub-sections (5) and (6) ol section
8A of the Mines and Mincrals (Development and Regulation) Act, 1957 (67 of 1957) and selected through auction
25 per the procedure provided under (hat Act and the rules made thereunder, shall be deemed to have acquired valid
prior envisonmental clearance vested with the previous lessee for a period of two ycars, from the date of
commencement of sew lease and it shall be lawful for the new lessce 10 continue mining operations as per the same
. terms and condations of cavironmental clearance granted to the previous lessee on the said leasec area for a period of
two years from fhe date of commencement of new lease or till the new lessee obtains a fresh environmental
chearance with the terms and conditions mentioned therein, whichever is carlier: -

Provided that the successful bidder shall apply snd obtain pri [
od (hai c prior environmental clearance from the regulatory
suthority withis 8 period of two years from the date of grant of new lcase.™;

(ii) in the Sdndulc :pul the item 1(a), in the column (5), sfler clause (2) of the Note, the following clause shall be

"(3)"!1!: cvacualion or‘lfmnul and transporiation of already mined out material lying within the mining leases
:cmg'mdﬂ the provisions Off:hl Mines and Minerals (Development and Regulation) Act, 1957 (67 of 1957), by
previous lessce, after the expiry of the said lease, shall nol form the part of the mining capacity so permitted to

t swwu.f:.ll bidder, selected through auction as per the procedure provided under that Act and the rules made

(iii) for Appendix-1X, the following Appendix shall be substituted, namely:-
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“APPENDIX-IX —
. . “OF B NMENTAL CLE
BXEMPTION OF CHRTAIN CASES FROM REQUIREMENT Ol ENVIRO
1 Iy:-
) Ang vase 1 not tequire Prior Linvironmental Clearance, name
The following eases shall not 1eq | nen (Potler o prephre cxriben pois;Tassp,
. Bxteaction of ordinary clay or sand by manual mining, by the Kumhars
toyy, ote, as per their customs, -
' 11CS.
2. Batraction of ondinary elay or sand by manual mining, by earthen tile makers who prepare carthen
1. Removal of sand deposits on ngricultuml field afler flood by fariners,
4. Customary extection of sand and ordinary oarth from sources situated in Gram Panchayalt for personal use or
conmmmnity work in village,
S Conwnity works, like, de-silting of village ponds or tanks, construction of village roads, ponds or bunds
undertaken in Mahatma Guodhi Nationnl Rural Bmployment and Quarantee Schemes, other Government
sponsored sehemes amd connity eflorts,
6. Bxtraction or sourving or borrowing of ordinary earth for the linepr projects such as roads, pipelines, etc.
7. Dreadging and de-silting of dams, reservoirs, weirs, barrages, river and canals for the purpose of their
maintenance, upkeep and disaster management,
8 Traditional occupational work of sand by Vanjara and Oads in Gujarat vide notification number =
GUAO(16MCR-2189(68)/5-CHI, dated the 14th February, 1990 of the Government of Gujarat. .
9.

Manual extaction of lime shells (dead ‘shell); shrines, ctc,, within inter tidal zone by the traditional
community.

10.  Digging of wells for irrigation or drinking water purpose.

11. Digging of foundalion for buildings, not requiring prior environmental clearance, as the case may be.

12, Excavation of ordinary carth or clay for plugging of any breach caused in canal, nallah, drain, water body,
elc,, to deal with uny disaster or flood like situation upon orders of the District Collector or District Magistrate
or any other Competent Authority.

13.

Activities declared by the State Government under legislations or rules as non-mining activity.”

[F. No. Z-11013/47/72018-1A.11 (M))]
GEETA MENON, Jt. Secy.

Note: The principal notification was published in the Gazette of India, Extraordinary, Part 11, Section 3, Sub-section (i)
vide number S.0. 1533 (E), dated the 14" Scplember, 2006 and subsequently amended vide the following numbers:-

I 5.0.1949 (E), dated the 13® November, 2006;
§.0. 1737 (E), dated the 11" October, 2007;
§.0.3067 (E), dated the 1" December, 2009;
5.0. 695 (E), dated the 4* April, 2011;

§.0. 156 (E), dated the 25 January, 2012;
8.0.2896 (), dated the 13* December, 2012;
8.0. 674 (E), dated the 13* March, 2013;
5.0.2204 (E), dated the 19® July, 2013;
8.0.2555 (E), duted the 21" August, 2013;
5.0.2559 (), dated the 22™ Augusi, 2013;
5.0. 2731 (E), dated the 9* September, 2013;
5.0. 562 (E), duted the 26 February, 2014;
5.0. 637 (E), dated the 28 February, 2014;
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©.0. 1599 (E), dated the 25™ June, 2014;

15. S.0.2601 (E), dated the 7" October, 2014,

16. S.0.2600 (E), dated the 9™ Oclober, 2014;

17. S.0.3252 (E), dated the 22" December, 2014,

18. S.0. 382 (E), dated the 3" February, 2015;

19. S.0. 811 (E), dated the 23" March, 2015;

20. S.0. 996 (E), dated the 10™ April, 2015

21. S.0.1142(E), dated the 17* April, 2015;

22. S.0. 1141 (E), dated the 29 April, 2015;

23. S.0.1834 (E), dated the 6™ July, 2015;

24, S.0.12571 (E), dated the 3 1™ August, 2015;

25, S.0.2572 (E), dated the 14" September, 2015;

26. S.0. 141 (E), dated the 15™ January, 2016;

27. S.0.648 (E), dated the 3rd March, 2016;

. 28, S.0.226%E), dated the 1stJuly, 2016;
29. S.0.2944(E), dated the 14® September, 2016;
30. S.0.3518 (E), dated 23" November 2016;
31. S.0. 3999 (E), dated the 9* December, 2016;
32. S.0.4241(E), dated the 30® December, 2016;
33. S.0.3611(E), dated the 25% July, 2018;
34 S.0.3977 (E), dated the 14% August, 2018;
35. S.0. 5733 (E), dated the 14th November, 2018;
36. S.0.5736 (E), dated the 15th November, 2018;
37. §.0.5845(E), dated the 26th November, 2018;
38. S.0.345(E), dated the 17th January, 2019;
39. 5.0. 1960(E), dated the 13th June, 2019;
40. S.0.7236(E), dated the 16th January, 2020;

. 41. §.0.751(E), dated the 17th February, 2020; and
42. $.0.1223(E), dated the 27th March, 2020.
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F. No. 3-70/2020-1A.111 [141127]
Government of India
Ministry of Fnvironment, Forest and Climate Change
(IA Thvision)
Indira Paryavaran Bhawan
Jor Bagh Roiel, Aligrang,
New Delh - 1100073

Daled: 8™ August, 2022
OFFICE MEMORANDUM

Subject: Clarification on the applicability of ETA Nolificalion 2006 for excavation
of Ordinary Earth from borrow area for lincar projects - reg,

The Ministry, vide Notification S.O. 1224 (1%) dated 28.03.2020, amended the
appendix X of EIA Nolification to inter-alia provide exemplion from Environmental
Clearance (EC) for "extraction or sonrcing or borraiving of ordinary enrth for linear projects

such as roads, pipelines ele.”

2 Subsequently, the above mentioned Nolification was challenged before the
National Green Iribunal, Principal Bench in Original Application No. 190/2020 in the
matter of Noble M. Paikada Vs. Union of India & Ors,, whorein the Ton'ble Tribunal
while disposing of the application vide order dated 28/10/2020, infer-alia held that
“ . the caemplion should strike balance mud instead of being blanket exemplion, il needs lo he
hedged by appropriate safeguards such as the process of excavation and quantum...” and
directed to revisit the impupned notification dated 28.03.2020.

A Subsequently vide order dated 31/05/2022, the Ilon'ble NGT in M.A. No.
07/2022(W7) & M.A. No. 08/2022(W7) in Original Application No. 68/2020(W7)
titled Shri Rajiv Babasahch Waman & Ors. vs. Ministry ol Environmenl, Forest &
Climate Change & Ors inter-alia held that ... that excacation of earth and mining of sand
and other minor nunerals being hazardous aclioily having serions adverse impact on
environmien! wi ciew of ‘Precautionary’ aud “Sustainable: Deoelopment” principles, such
actioily cannof be left wregulaled by staintory enforceable mechanism. Blankel exemption 1s
agamnst ecologically sustaiuable decelopment norms and judgment of Hon'ble Supreme
Court...”

1. The matter was referred to the concerned Lxperl Appraisal Committee (EAC)

for deliberation. After due deliboration, the EAC was of the apinion that if such lincar
project has obtained EC based on FIA studies incorporating such sourcing of
construction  material or  other activilies, necessary  salepuards  are  already
incorporated in the EC appraisal process. However, if such sourcing of material is not

considered in the EIA or such linear project does not attract provisions of EC, then
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wr
; vatar] roegrlations at g
ach mdividual activibies will be sulyedt to extant environny ntal rep

. Al unental
F1A Nohheation 2006, as amended and /o applie ahle envirot

. W o b l!'l'al'l\'l‘li
related directions issued by the State t wovernment /H1CH which need to

walepuard

winle sourcing, constiuchon materal

~ Based on the recommuendations of the FAC and keeping in view the direchion
of Flon ble NG the matter has been exannned by the Ningstry i detarl and it has
been dedded that the exemption from 1t "‘1("\'ll|l‘l| vide S O 1224 () dated 28 (0 2020
for "o rachon o ooy o horraicy of ey ean e for Linedte proje P eopre I e vonds

peelees et shall be subject to Standard Operating, Procedare (SO17) an ene loaed Lo

this Ofhee Memorandum

t s s issued waith the approval of the Competent Authority

)

iy
o ~ -
Poacl as above \ ¢ . ’lf 3\l

(Sundar Ramanathan)

Sopentist ]

Chatrman and Member Secretaries of SEIAA/ SEACS.
2 Charrman, Central Pollution Control Board (CPCB).
1 Chatrpersons/ Member Secretaries of all SPCBs/ UTTTPCCs

2 Adl the Oftwcers of LA Dhivision

Copy for information to:

1 PS to Hon'ble Minister for Environment, Forest and Climate Change

1J

1" 1o Hon ble MoS (1:F&CC)
3 PPS to Secretary (EF&CC)
3 PPS o DGF&SS (FF&CC)

w

PPS o AS(TK)/ PPS Lo JS (SKB)
6. Website, Moll&CC/Guard file
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504 ANNEXURE

SOP for Borrow Arca ldentification; its operation, safety and redevelopment

Ihe activity relates o identification of borrow areas Lo ablain carth/soil materials; its
operation, safety and redevelopment shall be carricd out as per the following, criteria;

1. Selection of sile, operation and sile-s yecific measures to adopt
I ¥

1 Frvironmental ssues like sitimg, borrow pil location, soil crosion aspects,
accumulation of ran off and assoctated |1m11|vms, thqpmnl of debris by local
community 1 open borrow area, ransport of borrow carth to construchion site,
preservaten ot top il of 13m depth and reose for plantation, reinstatemoent of
borrow pits and sites shall be constdered belore selection ol site

u Guidelnes Manualy, Nothweahons el wsucd by varouos agenaes from ime to
time hke 1IRC, MoR THE Vol FCC ete shall be followed.
m For selechion ol the site or the borrow arca, nﬁrin'ulluml land, cul material

available from other road construction projects, dredyping, malerial from
dredging operations of ponds, lakes, rivers and canals, material from barren
land or land without tree cover ou tside the road RoW, material from excavation
of proposed culverts can be considered. Provided further that, highly
productive top-soil shall be stored separately and used for planation activity.
N Borrowmg, shall be avoided on the lands close to toe line, irrigated agricultural
lands, grazing land, lands within seltlements, 1T Km from environmentally
censitive arcas such as Reserve Forests, Protected Torests, Sanctuary, National
Parks. Conservation Reserve, Wetlands ele, unstable and (ragile side-hills,
streams and seepape arcas, areas supporting rare plants/ animal species. It
<hould be ensured that unsuitable soft rock is not prominent within the
proposed depth of excavation which will render rehabilitation difficult

2. The General Guidclines

1. The preservation of topsoil will be carried out in stockpile.

i A 15 cm topsoil will be stripped off from the borrow pit and this will be stored
i stockpiles in a designated area for height not exceeding 2m and side slopes
not steeper than 1:2 (Vertical: Horizonlal).

i Preservation of Top Soil of 15¢m depth and ils reuse for plantation

v, Validation of the work of re-use of Top Sail by the AL:/11 Compelent authority
to check the re-use anyume if warranted.,

v.  Borrowing of carth will be carried out up to a depth of 2m from the existing,
pround level

vii  Borrowing of earth will not be done continuously throughoul the stretch,

vii.  Ridges of not less than 8m widths will be left at intervals not exceeding 300m.

vils. Small drains will be cut throuph the ridges, ifnecessary, to facilitate Llr:iilulp,u

I

Depends upon the location of borrow areas, the safeguard measures &
management specific treatment as a particular borrow arca depending, upon its

Page 3 of 4
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ated Land, Walerhody, near Selllemenl and

Jocation viz Agriculture Land, l:lev
along the alipnment.

4. Re-development of Borrow Arcas
L - . , Soeites Lo a sale
The objective of the rehabilitation programime is (o relurn the horrow pitsile “_l o
: : : o safcly “uring,
and secure arca, which the general public should be able o use safcly. CCUT] b
borrow pits m a stable condition s fundamental requirement of the rehabilitation

process. This could be achicved by filling the borrow pit .‘lppTUinTh!“"Y lo thee road
level. Following measwies shall be taken for Rehabilitation:
i Borrow pits shall be hacklilled with rejecled construction wastles (unserviceable

materials) meluding fly ash, compacted and will be given a turfing or
vegetative cover on the surface. 11 this is nol possible, then excavation slope
should be smoothened, and depressicn is filled in such a way that il lonks more
or less Like the original pround surface,

i During, works excculion, the Contractor shall ensure preservation ol trees
during, piling of materials; spreading ol stripping, malerial to facilitate water
percolation and allow natural vegetation growlh; re-establishment of previous
natural drainage flows; improvement of site appearance; digging, of ditches o
collect runoff; and plantation may be carried out wherever feasible or pit may
be developed fur waler storage as per Amril Sarovar Scheme of MaRTHI

4. Development of Amrit Sarovar

Under Amrit Sarovar Programme, water bodies are  being developed by
MoRT&H/NIAl/olher road development agencies and the desiling, of exisling
water body is also being taken up for waler harvesting and re-charpe of ground
waler. The carth available from development of such water bodies is to be utilised for
road works and planlations as per suitability of soil. The Slale Au thorities have
alrcady been advised nol o levy any royalty [or borrowing of carth for development
of water bodies under Amril Sarovar Programme.

ek ko dk
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IN THE HIGIHT COURT O JUDIC ATURLEAT BOMDBAY

1)

2)

4)

5)

::: Uploaded on - 17/10/2022

NAGPUR BENCH NAGPUR
WRIT PETITION NO. 2153 OF 2022

Orange City Stone Crusher Owners
Association. Nagpur, Registration
No. MH/650/1990/NP/23/8/ 1999
through its Sccretary

Shri Arvind S/0 Janrao Gajbhiye,
aged about 55 years,

Occupation : Business,

R/o. 8-Rasta Chowk, Laxmi Nagar,

Nagpur. .... PETITIONER
// VERSUS //

State of Maharashtra,

through the Principal Secretary,
Revenue Department, Room No0.20,
Annex building, Mantralaya,
Mumbai-440032.

The District Collector,
Collectorate, Civil Lines,
Nagpur.

The District Mining Officer,
Collectorate Compound,
Civil Lines, Nagpur.

Joint Secretary,

Revenue and Forest Department,
Mantralaya, Main Building,

1% Floor, Madam Kama Road,
Hutatma Rajguru Square,
Mantralaya, Mumbai-32.

sub Divisional Officer,
Umred, Tahsil Umred,
District : Nagpur.
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Tahsildar, Umred,

Tahsil Umred, District : Nagpur. .... RESPONDENTS

WITH

WRIT PETITION NO. 2163 OF 2022
Akhil Maharashtra Quarry and
Crusher Owner’s Federation,
through its Working President,
Mr. Keshav S/o. Shankarrao Thakre,
Aged about 60 years,
Office at : Sanskrutik Sankul,
Jhansi Rani Square,

Nagpur — 440012 .. ... PETITIONER
// VERSUS //

State of Maharashtra,

through its Joint Secretary,

Ministry of Revenue and Forest,

703/4, 1% Floor, Mantralaya Extension,
Mumbai-400032.

The Collector,

Ravindranath Tagore Marg,
Civil Lines, Nagpur — 40001,
Maharashtra.

The Divisional Commissioner,
Ravindranath Tagore Marg,
Civil Lines, Nagpur — 40001,
Maharashtra.

State Level Environment Impact
Assessment Authority,

through its Chairman, 601,

6'" Floor, NKM International House,
behind LIC Yogakshema Building,
177 Babubhai Chinoy Marg,
Nariman Point, Mumbai — 400020,
Maharashtra.
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sub-Divisional Officer,
Sub-Divisional Office, VCA Stadium
Complex, 129, Civil Lines, Nagpur.

Tahsildar (Nagpur City),

Tahsil Office, Akashwani Square,

New Collector Compound,

Civil Lines. Nagpur. .... RESPONDENTS

WITH
WRIT PETITION NO. 2731 OF 2022

M/s. Shlok Stone Crusher,

Through its Proprictor,

Ms. Nikita Gopal Chouksay,

aged about : Major,

Having its registered Office at

Shop No.110, Mouraya-1 Apartment,

Ganesh Nagari, Near Patel Petrol,

Koradi Road, Nagpur-441111

Maharashtra .... PETITIONER

// VERSUS //

The State of Maharashtra,
Through the Secretary,

Revenue & Forest Department,
Room No. 456/461 Annex,
Hutatma Rajguru Chowk,
Madarm Cama Road, Mantralaya,
Mumbai-400032.

District Collector, Nagpur,
Collectorate, Civil Lines,
Nagpur-440001, Maharashtra.

Sub-Divisional Officer,
Umred, Tehsil Umred,
District — Nagpur.

The Tehsildar (Umred),

Umred, Tehsil Umred,
District — Nagpur.
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5) Maharashtra Pollution C()!uml Board,
Through the Regional Officer,
Udyog Bhavan, 5" Floor,
Near Sales Tax Office, Civil Lines,
Nagpur — 440001.

6) State Environment Impact Assessmenl
Authority, through the Chairman,
601. 6™ Floor, NIKM International House,
behind LIC Yogakshema Building,
177 Babubhai Chinoy Marg,
Nariman Point, Mumbai-400020.

7)  District Mining Officer,
Collectorate Compound,
Civil Lines, Nagpur-440001,
Maharashtra. NDENTS

WP No.2153/2022

Mr. S.K.Mishra, Senior Advocate with Mr. Kaustabh
Deogade for the petitioner.

Ms. N.P.Mehta, AGP for respondent nos. 1 to 6.

WP No.2163/2022

Mr. S.P. Bhandarkar, Advocate with Advocate Manish
Shukla, Advocate for the petitioner.

Ms. N.P.Mehta, AGP for respondent nos. 1 to 6.

WP No. 2731/2022

Mr. Ganesh H. Barange, Advocate for the petitioner.
Ms. N.P. Mehta, AGP for respondent 1 to 4 and 7.
Mr. §.8.Sanyal, Advocate for respondent no.5..
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CORAM : SUNIL B. SHUKRE

AND ANIL L. PANSARE, J3.
RESERVED ON :10.10.2022

PRONOUNCED ON 14.10.2022

IUDGMENT (Per Sunil B. Shukre, J.)

Heard. Rule. Rule made

returnable
forthwith.  Heard finally by consent.

2. A short question involved in all thesc

petitions is - whether it is permissible for the State
Government to require a person interested in obtaining
quarry permit under Rule 59 of the Maharashtra Minor

Mineral Extraction (Development and Regulation)

Rules. 2013 (for short Rules, 2013) to submit

environmental clearance as a condition precedent by
Issuing an  executive instruction in the nature of

impugned communication dated 24* March, 2022?

3. The brief facts leading to filing of these

pettions are stated as under:-

a) The  petitioners  in Writ  Petition

No0.2153/2022 and Writ Petition N0.2163/2022 are the

associations of stone crusher owners, the petitioner in

Writ Petition N0.2731/2022 is an individual, who runs

;. Uploaded on - 17/10/2022 it Downloaded on - 17/10/2022 17:43:24 2
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a proprictary concern engaged in the business of
extraction and removal of minor mincrals in specified
quantitics for short terms. The members of both the
associations who have filed Writ Petition No.2153/2022
and Writ Petition N0.2163/2022 arc also engaged in

similar business. Their grievance is common.

b) According to the petitioners, till very
recently they used to be granted quarry permits for
extraction and removal of minor minerals from the
specified area and for a temporary period of time, not
more than 30 days at a time, under Rule 59 of the Rules,
2013, without submitting environmental clearance
certificate, but, with the issuance of communication
dated 24™ March, 2022 by respondent no.4, the quarry
permits are not being issued to them unless they first
submitted environmental clearance certificate from the
Competent Authority. Their contention is that quarry
permits are different than quarry leases, in the sense that
quarry leases are granted usually for five years initially,
which period is extendable further up to twenty years
thereby making the quarry leases as long term grants but,
in case of quarry permits, the permission is granted only
for a period of 30 days at a time and it is limited to the
areas specified in the permit itself. They further submir

that it is this difference which has led to prescription of a

:r Uploaded on - 17/10/2022
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condition of environmental clearance certificate to be
obtained by the quarry owner for obtaining a quarry
lease under the Rules, 2013 and prescribing no such
requirement in case of a quarry permit issucd under

Rules, 2013.

<) The petitioners submit that Rules, 2013 have
been framed following directions of the Apex court in
the case of Deepak Kumar and others Vs. State of
Haryana reported in (2012) 4 SCC 629 and, therefore, it
is now the Rules, 2013 which would govern the issuc.
The petitioners also contend that in any case, executive
instructions cannot supersede the Rules, 2013 framed
under Section 15 of the Mines and Minerals Extraction
(Development and Regulation) Act, 1957 (for short,
“Act, 19577).

4. The respondents have submitted common reply
to these petitions, The stand taken by the State
Government, as seen from the reply, is that even in the
opinion of the State Government, for issuance of a
quarry permit under Rule 59 of the Rules 2013, it is not
necessary to obtain prior environmental clearance, the
permit being for a short term. The reply also gives an
explanation about the issuance of the impugned

communication. According to State Government, the

::; Uploaded on - 17/10/2022 :: Downloaded on - 17/10/2022 17:43:24
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v ' ' vy
i i o heen pened by v
impugned communiction s D

of the directions viven by the Noponal Coeen Liihinal

' Vo \ LEof ;
passed on 17 Febroany, 0 e O R 627020

(WZ).

5. Sher Nishoas Learned S b
appearing  {or the  pentonce e N Ponmon
No0.2153/2022  submus thae che Naneonal Caeen
Tribunal has not constdered the namne ol the dnecnons
issued by the Supreme Court o the case ol Decpak
Kumar (supra) and thus, has held per mcanam ihan i s
the duty of the State of Nalurashura to issue . suitable
clarification in view of the fice that ity Circalin dated
12.12.2013 which clarified that for grane of temporary
quarry permits there was no requirciment ol prior
submission of environmenrtal clearance certificate goes
against the judgment of the Supreme Court in the case of
Decpak Kumar (supra). He also submits that the
judgment of the National Green Tribunal (NGT) has
been stayed in relation to the appellants therein by
Supreme Court by its order dated 9.9.2022 passed in
Civil Appeal Diary No.(S) 25543/2022.

6. The learned Senior Advocate further submits

that in Deepak Kumar (supra) the Supreme Court had

directed all the State Governments and Union Territories

::: Uploaded on - 17/10/2022 ;¢ Downloaded on - 17/10/2022 17:43:24
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to take immediate steps to frame necessary rules under
Section 15 of the Act, 1957 taking into consideration the
recommendations of MoEIF made in its report of March
2010 and it had further directed that in the meanwhile
the leases of minor miners including their renewal for an
arca of less than five hectors shall be granted by
States/Union Territories only after getting environmental
clearance from MoEF,

7. The learned Senior Advocate further submits
that in compliance with these directions, the State
Government has framed Rules, 2013 by issuing a
Notification dated 18™ July, 2013. He submirs that the
direction of the Supreme Court regarding submission of
prior environmental clearance from MoEF in case of
leases of minor minerals has been implemented by the
State Government by framing Rules, 2013 and this
requirement of submission of prior environmental
clearance certificate has been clearly prescribed in Clause
(f) of Rules 11 (5) of the Rules, 2013, which provides for
making an application for grant of query lease and the
manner in which the application should be made. He
further submits that in case of quarry permits which are
different from quarry leases, there is no such requirement
of prior submission of environmental clearance

certificate as can be seen from Rule 59 of the Rules, 2013

::: Uploaded on - 17/10/2022 i1 Downloaded on - 17/10/2022 17:43:24
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and the Rule 59 still governs the ficld as it has not been
struck down or declared invalid by any Court.  He
further submits that in any case the direction given by
the Apex Court requiring the prior submission of
cuvironmental clearance certificate was only in respect of
leases of minor minerals and these directions having
been already complied with by the State Government,
now the issuc involved here would be entirely governed

by Rules, 2013.

8. The learned Senior Advocate further submits
that the impugned communication has been issued by
respondent no.6 and it is in the nature of an executive
instruction. He further submits that when an executive
instruction is issued in conflict with a statutory provision
or any Rule having force of law, it would be the latter
which would prevail. He places reliance upon the view
taken by another coordinate bench of this Court of
which one of us was part, in the case of Rashtriya
Shikshan Sangh and others Vs. State of Maharashtra and
others in Writ Petition No.10347/2012 decided on 26
February 2022.

9. The argument so advanced on behalf of the
petitioner in Writ Petition No.2153/2022 is adopted by

the learned counsel appearing for the petitioners in Writ

::: Uploadedon - 17/10/2022 it Downloaded on - 17/10/2022 17:43:24 ::

Scanned with CamScanner

LIS

N



517

1 wp2153.22.0ct
Petition  Nos.2163/2022  and  2731/2022. Shri
Bhandarkar, learned counsel for the petitioner in Writ
Petition No.2163/2022 has added that in case of
traditional occupation of work of sand by Vanjara and
Oads. the Central Government has granted exemption
from submission of any environmental clearance
certificate for grant of mining lease, vide it’s notification

. dated 28.3.2020.

10. The learned AGP for the State Government
submits that the impugned communication has been
issued by respondent no.6 only to give effect to the
directions of the National Green Tribunal but, the stand
of the Government as stated in paragraph 5 of its reply is
that as per the policy of the Government wherever any
short term temporary permits for extraction of minor
minerals are to be issued, there would be no requirement
of submission of any prior environmental clearance
certificate and the policy has remained as it is. He also
does not dispute the fact that the interim direction given
by the Apex Court in the case of Deepak Kumar (supra)
was there only till the time the rules were framed under
Section 15 of the Aat, 1957 by the State Governments
and the Union Territories and in this case rules have
been framed, and the dircction of submission of prior

environmental clearance centificate for operation of lease
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of minor minerals has also been incorporated in the

Rules, 2013. He further submits that the quarry permit
not being the samce as quarry lease, there would be no

requirement of prior submission of cnvironmental

clearance certificate for it’s grant.

11. In order to answers the question framed
earlier, the arguments submitted on behalf of both sides
would have to be considered by examining the
background of Rules, 2013 and the nature of the
provisions made therein, insofar as they govern the issue

involved in the present cases.

12. In the case of Deepak Kumar (supra) the
validity of the auction notice dated 3.6.2011 proposing
to auction the extraction of minor minerals, boulders,
gravel and sand quarries of an area not exceeding 4.5
hectares in the district of Panchkula, and auction notices
dated 8.8.2011 for extraction of minor minerals in the
districts of Panchakula, Ambala and Yamnuna Nagar
exceeding five hectares was in question. One of the
auction notices, which referred to mining leases of less
than five hectares stated thar the area envisaged under
mining leases being of five hectors, no environmental
clearance was required to be obtained as per Mokl

Notification dated 14.9.2006. The Apex Court while
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deciding the question, took into consideration
recommendations made by the Ministry of Environment
and Forest (MoET) and stated in its report. One of the
recommendations  dealt with  depth of mining and
emphasised on the need for preparing a detailed
hydrogeological report while stating that from the point
of view of mineral conservation, it may not be desirable
to impose blanket ban on mining operation below
groundwater table. The recommendation was to the
effect that it was only after a detailed hydrogeological
report was prepared in respect of any mining operation
for minor minerals that a decision regarding restrictions
to be placed as regards depth of mining of any area,
based upon the findings of study, should be taken on

case to case basis.

13. Taking  into  consideration  various
recommendations made in the report of MoEF, the
Supreme Court observed that operation of mines of
minor minerals needs to be subjected to strict regulatory
measures and that it was also felt necessary to have a
relook at the definition of, “minor minerals” per se. It
was further observed that there was necessity of
preparation  of “comprehensive  mines  plan”  for
contiguous  stretches  of  mineral  deposits by the

respective State. Governments and  they may also be
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encouraged to make inclusion of the plan by 11s

appropriatc incorporation in the Mineral Concession

Rules. 1960 framed by the Ministry of Mincs.

14. With the above referred observations, the
Supreme Court issued 2 direction to the Central
Government to take steps to bring into force the Minor
Minerals Conservation and Development Rules, 2010 at
the earliest and further directed the State Governments
and Union Territories to take immediate steps to frame
necessary rules under Section 15 of the Act, 1957 taking
into consideration the recommendations of MoEF given
in its report of March 2010 and model guidelines framed
by the Ministry of Mines, Government. of India. It
further directed that in the meanwhile, leases of minor
minerals including their renewal for an area of less than
five hectares be granted by the States/Union Territories
only after getting Environmental Clearance from MoEFE.
These directions have appeared in para 28 and 29 of the
judgment, which are reproduced for the sake of

convenience, as follows:

“28. The Central Government also should
take steps to bring into force the Minor
minerals Conservation and Development

Rules, 2010 at the earliest. The State
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Covernments and X1y also should ake
immediate steps o frame necessary rles
under Section 1y of the Mines and
Mincials (Development and  Regulation)
Act, 1957 raking nto consideration the
recommendations of Mol incits Report of
March 2010 and model puidelines (ramed
by the Ministry of Mines, Government of
India, Communicate the copy of this order
to Mol Sccretary, Ministry ol Mines,
New Delhi: Ministry of Water Resources,
Central Government Water Authority; the
Chiet” Secretaries ol the respective Stares
and Union Territorics, who would circulate

this order 1o the Departments concerned .

“29. We, in the meanwhile, order that
leases of minor mincrals including  their
renewal for an area of less than five hectares
be granted by the States/Union “Ierritorics
only after getting environmental clearance

from MoZl: Ordered accordingly.”

15. It would he clear from the above referred
directions that the Stae of Maharashtra, which is one of

the States covered by the directions given in patagraph
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28, was required to take immediate steps to frame
necessary Rules by exercising its powcrs undcr Section
15 of the Act of 1957. Tt would be further clear from the
directions contained in paragraph 29 that no lease of
minor mincrals including the renewal of lease granted
for an arca of less than five hectares shall be granted
without prior submission of environmental clearance
obtained from MoEF till the rules were framed, which is

evident from the words, “We, “in the meanwhile’ and

“leases of minor minerals”.

16. The Rules 2013, as stated carlier, have been
framed by issuing Notification dated 18" July, 2013 in
compliance with the directions contained in paragraph
28 of the Judgment of Deepak Kumar (supra). These
Rules have been framed in exercise of powers conferred
upon the State Government under Section 15 of the Act,
1957. Now, the incidental question is whether Rules,
2013 give cffect to the interim direction of the Apex
Court regarding granting of lease of minor minerals and
renewal of such a lease for an area of less than five

hectares  only upon submission of environmental

clearance centificate obtained from MoEF or not.

17. The answer to the said question lies in the

provisions made in Chapter Il of the Rules, 2013.
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Chapter 11 of the Rules, 2013 deals with the procedure
for grant of quarry lease. Rule 11 provides for application
of quarry lease and the requirements to be fulfilled while
making the application. It prescribes ~ various
requirements including requirement of submission of
documents. The documents which are required to be

submitted are enumerated in sub-rule (5) of Rule 11 of

. the Rules, which reads as under:

“I11.Application of quarry lease.

11(1)....

11(2)...

11(3)...

11(4)...

11(5) Every 3pplfcatfpn for grant or

renewal of quarry lease shall be in addition

to the documents mentioned above shall
© be accompanied with,

(a)Mining dues clearances certificate.

(b)Record of rights of the area applied for.

(c)A map showing the location of the area.

(d)Approved Mining plan and progressive

minc closure plan for the area in case of

renewal,
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(¢) Solvency Certificate of the applicant
issued from a revenue officer not below
the rank of Tahsildar.

() Environment  Clearance  Certificate
issued from the appropriate authority in
case of renewal, if environment clearance
period expires for the period requested for

extraction’.

18. It would be clear from the list of documents
prescribed in the above referred Rule that an application
for grant of quarry lease must be accompanicd by all
these documents and one of them is the document of
environment  clearance certificate issued by the
appropriate authority (Clause f). That means that no
quarry lease can be granted as per Rule 11 (5), unless all
the documents listed therein including the
environmental clearance certificate, are submitted along
with the application for grant of quarry lease. This Rule,
thus, incorporates the interim direction given by the
Apex Court regarding necessity of prior submission of
environmental clearance certificate for grant of lease of
minor minerals irrespective of the size of the area leased.
‘Therefore, the incidental question posed by us carlier has

to be answered as in the affirmative and we do so.
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19. The next incidental question that arises 13

as to by which regimen now the issue of exploitation and

extraction of minon minerals is poverned? Considering,

the fact that there was a direction issucd by the Apex

Court to all the State  Governments and  Union

Territories to frame necessary rules under Section 15 of
the Act. 1957, the faa that the interim dircction was
¢ issued 1o caver the period ol interregnum till  the

necessary rules were framed and also the fact that now
the rules. which are Rules, 2013 for the Statc of
Maharashira, have been indeed framed as per
Notification dated 13" July, 2018, the issue of
exploitation and extraction of minor minerals would be
governed by the regulatory mechanism prescribed in the

Rules. 2013. We, therefore, answer the next incidental

question accordingly.

L 20. After having found out the regimen by
which the issue of exploitation and extraction of minor
minerals is governed, we think that now, it would be
easier for us 10 make an attempt to answer the question
framed by us at the beginning of the judgment and
which is the cause of the common grievance raised in
these petitions. For this purpose, let us look into the

relevant provisions of Rules, 2013.
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provisions of Rules, 2013, we find that these Rules
contemplate two kinds of regulatory measurcs for
exploitation and extraction of minor minerals. Onc is
that of “quarry lease” and the other is of “quarry permit”,
Both these measures are defined in Rule 2 (r) and Rule 2

(t) respectively. Their definitions read as under:

“Rule 2 (r) “Quarry lease” means a lease to mine,
quarry, bore, dig, search for, win, work and
transport or carry away any minor mineral

specified therein;”

‘Rule 2 (t) “Quarry permit” means a permit
granted under Chapter-1V of these rules to extract
and remove any minor mineral in specified

quantities and specified time”.

22, It would be clear from the above definitions
that under the Rules, 2013 distinction has been made
between ‘quarry lease’ which is not granted under
Chapter 1V and ‘quarry permit’ which is granted under
Chapter IV of the Rules, 2013. It would also be clear that
a "quarry leas¢” is about full exploitation of a minor
mineral right from searching for it through it's

excavation and mining to it’s transportation and includes
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such operations as, mining, quarrying, boring, digging,
searching for, winning and transporting; while a “quarry
permit” is about obtaining a mined minor mineral and
includes only limited operations like extraction and

removal of the minor mineral.

23. A further consideration of the relevant
¢ provisions made in Rule, 2013 shows that the subject of
grant of ‘quarry lease’ has been dealt with in Chapter 11
of the Rules, 2013 and the relevant provision for the
purpose of these petitions is to be found in Clause (f) of
Rule 11 (5) abour which, we have already made detailed
discussion in the earlier paragraph. Considering the
requirements stated-in Rule 11, in particular the one
prescribed in clause (f) of sub-rule (5) of Rule 11, we find
that prior submission of environmental clearance
certificate along with the application made for grant of
quarry lease’ is a sine qua non of the grant of a quarry
lease. Without submission of this certificate and so also
the other documents listed in Rufe 11 (5), no quarry
leasc can be granted by the Government to the interested
person. Chapter 11, however, nowhere refers to grant of a
quarry permit as defined in Rule 2 (t). In fact, the
definition of quarry permit itself indicates that it is
something which is granted for limited operations under

Chapter IV of Rules, 2013. This would necessitate us to
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reproduced as under:

“Rule 59 :Grant of Short tcrm permits for minor
muncrals:

(1) Not-withstanding anything contained in the
foregoing rules, the Competent Officer, on an
application made to him ma Y grant a quarry permir
t0 any person to extract or remove from any
specified land within the limis of his jurisdiction
any munor mineral not exceeding in quantity as
mentioned under any one perimic on pavment of
advance royalities * [at the rate  specified in
Schedule 1] and on such ren ts and fees accessable
for such extraction ;

Provided that, no permits shall bpe granted in
case of any specified minor mineral without prior
approval of the Direcror
(2) The Competent ¢ Mlicer shall grane permit for

specific time and specific volume,

(3)The Comperent Offieer may refuse to grant such

permit for reasons 1o be recorded in Writing.

Substituted lor the- words “calculated at the rater
specified by the (ovey nment, from time 1o time, by
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Notification  No.Gaukhani.10/1012/¢.R.603/kh,
dated 11.05.2015"

“Rule 61 : Application for quarry permits.

(1) An application for quarry permits shall he macdle
in Form-P to the Compctent Officer and shall
contain the following particulars,

(a) Name, address, profession, nationality of the
applicant.

(b) Name and quantity of the minor mincral for
which the permit is required.

(c) Description of land, such as location, survey
number from which the minor mincral is to be
extracted.

(2) Every application for quarry permit shall be
accompanied by the certified true copies of relevant
extracts of the record of rights in respect of lands
from where the applicant proposes to extract the
mineral.

(3) The application shall be accompanied with the
consent letter from the occupant of land in case
land is belonging to individual.

(4) Lvery such application shall be affixed with

court-fee stamp of rupees ten”.
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_ - rarved Rules
It can be seen from the above referred

24,
in regarding priot

that there is no slipul;ninn made there

“envi Jearance certificate issued
submission ol vnwn'mnwm:ll clearance certificate 1sst

by the competent authority.  They also show that the
permit granted for extraction and removal of minor
minerals is of short term and is restricted to the specified
land with ceiling put on the quantity of minerals to be
extracted and removed and is also confined to specific
time and volume. It can be further scen that unlike Rule
11 (5). Rule 61, which is about the manner in which the
application for quarry permit is to be made and the
documents to be submitted along with the application,
does not specify the requirement of submission of

environmental  clearance  certificate  along  with

application made in terms of Rule 61.

25. Thus, the discussion so far made would show

that the rule making authority has rga:_:_lé__é'ﬂis_fin_ct_ion
between “quarry lease” and “quarry perni.it_:”;..‘-and the
distinction shows that while “quarry lease” is for a longer
period time, with wider scope of operations, the “quarry
permit” is for a very short and temporary period of time,

is confined to limited operations and is intended to

achieve the object of urgent and immediate need of .~

minor mincrals for various developmental works by

striking a balance berween the need of protection of
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environment  and the need for undertaking

developmental works which are in larger public interest.
For grant of “quarry permit” under  Rule 59, there is
another distinguishing feature from that of “quarry lease”
granted under Chapter 11 of the Rules, 2013, and it is
that there is no requirement of prior submission of
environmental clearance certificate. This distinguishing
feature of “quarry permit” in particular, we must say, has
rational and proximate relation with the purpose for
which a “quarry permit” is granted, the purpose of
obtaining an already mined mineral and serves the object
of meeting an urgent and immediate need of the minor
mineral for various developmental works. When an
already mined mineral is to be extracted and removed
from a limited area and in specific volume and for
specific time, the rationale behind no requirement of
prior submission of environmental clearance certificate
would be one of sustainable development where
environment and development both go hand in hand.
This conclusion answers the main question involved

here and, we do answer accordingly.

26. Coming back to the Rules, 2013, we may
add here that the Rules, 2013 which have been framed in
compliance with the directions of the Apex Court in the

case of Deepak Kumar (supra) have not been questioned
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y so far. That means, the Rules,

for their vires and validit d
i itati action an
2013 govern the subject of exploitation, cxtr

i idi derailed
removal of minor mincrals by providing a

regulatory mechanism. These Rules being in the nature
of subordinate legislation have the force of law and
would prevail upon any exccutive instruction, which is
contrary to any of the provisions made in the Rules. It
also means that by an executive diktat, the State
.Government or any of its officers cannot make any
attempt to supersede these Rules. The only permissible
act that can be done by the State Government is that of
filling up of the gaps left in the subordinate Legislation
by issuing necessary executive instructions. A coordinate
bench of this Court in the case of Rashtriya Shikshan
Sangh (supra) has held that the power of the State
Government to issue executive directions is confined to
filling up of the gaps or covering the area which
otherwise has not been covered by existing statutory
Rules and such instructions or orders must be
subservient to the starutory Rules. The view so expressed
follows the law scrtled in this regard by the Supreme
Court in the cases of RIN. Nagarajan Vs. State of
Mysore, AIR 1966 SC 1942 and Ram Javya Kapoor V.
State of Punjab,  AIR 1955 SC 549. The relevant

observations made in the case of Rashtriya Shikshan
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S'Angh (supra), as they Appear """'i’“'i"' 14, are

reproduced thus

“14 ]Ill 1‘\ Wt Ii11

NI N A N KR R L

CNCOMTIN G ity e Lo coabie b Bl g the

LA i e e pe e e hec b eabie e b not

Cicd b e oo ey ales, and

el et o ardders e be cabervient 1o
N statutons Rules. T he coeontree powen of the
Stete under Arndle 162 ol e

ranmion of India
ceond rhe fegr e porer, and when
the Seld on b i oconpied e Legndaive Ao, the
exercise of cxecutive power inonor wdailables The
Geovernment cannol superscde suiiony Rules by
administrative instructions. Sull. if the Rules are
silent on any particular point, the Government can
fill the gaps by framing Rules and issuing
instructions not incrmsisr;:m with the alicady

framed Rules. In R.N.Nagarajan v. State of Mysorc,
AIR 1966 SC 1942 the Supreme Coun

b
observed that it is necessary 1o mention thatif there
is a stawnory rule or an Act on the mancr ihe
executive must abide by that Act or Rule and n
cannot in exercise of the executive power nnder

Article 162 the Constitution ignore or act contiary

to that Rule. A Constitution Bench of the Supreme
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28
of Punjab, AIR

i a K v. Statc
Court in Ram Javya Kapoor

1955 8C 549, held :

“The State in exercise of its executive
powers is charged with the responsibility
and duty of carrying on the general
administration of the State so long as the
State Government does not go against the
provisions of the Constitution or any law
the width and amplitude of its executive
powers cannot be circumscribed. If there is
no cnactment covering a particular aspect
certainly the Government can carry on the
administration by issuing administrative
directions or instructions until the

Legislature makes a law in that behalf”,

27. In the «cases before us, there was a
communication issued by the State of Maharashtra on
1212.2013 which stated that in case of grant of short term
quarry permits under Chapter IV of Rules, 2013, there
would be no need for prior submission of environmental
clearance  cenificate,  Thjs communication was nor
inconsistent with or contrary to Rules 59 and 61 of the
Rules, 2013, rather, 11 was clarificatory in nature. However,

this is not so in case of communication dated 24" March,
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2022, which is impugned in all these petitions. By this
communication issued by respondent no.6, it is directed that
no quarry permit referred 1o in the communication dated
12122013 be  issued  without  prior  submission  of
envitonmental clearance certificate in view of the directions
aiven by the National Green ‘Iribunal in the case of Shri
Rajiv Babasahch Waman and others Vs, Ministry of
Environment, Forest and Climate Change and others in OA
68/2020. The direction so given:afresh by an executive
instruction contained in this communication, in our
considered view, cannot and would not prevail over the
Rules 59 and 61 of the Rules, 2013, for the reasons stated in

the ensuing paragraphs.

28. We have alrcady seen that there is no
requirement of Rules 59 and 61 that environmental
clearance certificate be submitted along with the application
made for grant of a quarry permit and, therefore, the
direction given through an executive order that for grant of a
quarry permit, environmental clearance certificate be
submitted, clearly runs contrary to the provisions made in
Rules 59 and 61. Further, we have already seen that Rules,
2013 govern the subject of “quarry leases” and “quarry
permits” prescribing different requirements for their grants.
When these provisions of Rules, 2013 govern the field, there

can be no executive clarification or communication issued,
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. e Rules, as
which is inconsistent with or contrary to thes ’

Rashtriya Shikshan Sangh (supra)-

noted in the case of
Then. in the case of Shri Rajiv Babasaheb Waman (supra), 1t

appears, the application of the Rules, 2013 to the subject of

“quarry leases’ and “quarry permits’ was not brought to the
notice of the National Green Tribunal and what was
brought to its notice was only the office communication
dated 12.12.2013. This communication being in the nature
of executive instruction and not having any force of law was
found foul of the directions contained in the case of Deepak
Kumar (supra), by the NGT, and not without any reasons.
The NGT was not aware of Rules, 2013 having been framed
and governing the field. Had the fact of framing of Rules,
2013 been brought to the notice of the NGT, perhaps the
things would have been different. Anyway, the judgment of
the NGT has now been stayed in relation to appellants
therein by the Supreme Court. But, the fact remains that
what was not considered by National Green Tribunal was
that there was in place a new regulatory mechanism
governing the subjects of quarry leases and quarry permits,
which did not require, for, granting a quarry permit, any

environmental clearance certificate though it required one

for granting a quarry lease under the Rules, 2013. The office
communication dated 12.12.2013, we must say, only clarifies
what is already prescribed in Rules 59 and 61 of the Rules,

2013 governing the subject of grant of quarry permits and,
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therefore, it continues o hold the field. These facts werc
not noticed by the National Cireen Tribunal and that was
the reason why following obscrvations came in pnmgmph 8
of its judgment m the case of Shri Rajiv Babasaheh Wamar

(supra) which read thus:

It is duty of the State of Maharashtra to
issue clarification in view of the fact that its
circular is rusting in defiance of judgment of the
Hon ble Supreme Court to the detriment of
environment  and rule of faw. The Chief
Secretary, Maharashtra  may  ensure further

remedial action in this regard”.

29. It is obvious that the direction so given by
the National Green Tribunal was only in the context of
the officec communication dated 12.12.2013 and not
upon consideration of the requirements of relevant Rules
i.c. Rules 59 and 61 governing the subject of quarry
permits. This direction, therefore, would not come in the
way of authorities considering the issue of grant of
quarry permits in terms of Rule 59 read with Rule 61 of
the Rules, 2013, Even otherwise, if the direction given
by the National Green Tribunal was to be implemented
by the Chief Sccretary, he ought to have considered the

real impact of the relevam words which required him to
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It would
] I ] s gnaticr .
ensure “further remedial action 11 the mi
' el was in the naturc
then mean that doing something which was 1

, ; o 2013
of suitably amending, the Rules 59 and 61 of Rules, 2015

ived. if i ich wi donc.
was tequired, if thought fit, which was no

30). The above discussion would lead us to find
that no exccutive instruction which is contrary to the
requirements of Rules 59 and 61 of Rules, 2013 could
have been issued by the State Government, as it has
done vide its impugned communication dated 24"
March, 2022, in the name of issuing of a clarification. If
any clarification was to be issucd, it must have been by
following the well scttled principles of law stated in the
judgment of the coordinate Division Berich of this Court
in the case of Rashiriya Shikshan Sangh (supra) and by
suitably amending Rules 59 and 61 of Rules, 2013, if
thought fit. The direction issued by National Green
Tribunal appcars to have been misconstrued by the State
Government and the result is of issuance of the
impugned communication in the name of clarification
which is contrary 10 the Rules of 59 and 61 of Rules,
2013 and which violates the settled principles of law.
Such a communication, therefore, cannot stand the
scrutiny of law and is required to be quashed and set

aside as being illegal.,
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31 Shri Bhandarkar, lcarned counsel  has
referred 1o the Notification dated 20™ March, 2020 in
order to support his contention that the short term
permits for extraction of minor mincrals have been
exempted  from the requirement of submission of
environmental clearance certificate.  He has placed
reliance upon ltem VIII in Appendix IV to the
Notification dated 20" March, 2020. Item VIII relates
to traditional occupational work of sand by Vanjara and
Oads in Gujarat. It is, therefore, clear that this
notification does not support the argument that even in
the notification dated 20" March, 2020 issued by the

Ministry of Environment of Forest and Climate Change,

there is an exemption granted to a quarry permit from

the requirement of submission of prior environmental

clearance. Be that as it may, we have already found that

the impugned communication dated 24™ March, 2022 is

bad in law, for the reasons stated earlier.

32. We thus find that there is substance in these

pettions and they deserve to be allowed.

33. The petitions are allowed and the impugned
communication dated 24" March, 2022 is hercby

quashed and set aside.
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34. Rule is made absolute in the above terms.
No costs.
(ANIL L. PANSARE, ].) (SUNIL B. SHUKRE, ].)
Ambulkar, PS
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No costs.
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